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AGENDA

Rise of Prediction Markets Gives Way to D&O
Liability Concerns

Boards should review their companies’ insider trading policies and procedures

By Nick Muscavage | June 22,2026

(O Listen to this story \L)

What are the chances your legal team has already reviewed the risks associated with
prediction markets? Would you be willing to place money on those odds?

That's exactly what one could do through Polymarket and Kalshi, two major players
in a growing pool of prediction markets that allow users to place wagers on events.
Many of these bets are on sports matches and some on politics. Another popular
area of speculation, though, is public companies.

As of mid-June, bettors wagered thousands over whether Elon Musk would leave
Tesla as CEO before 2027 or whether McDonald's CEO Chris Kempczinski would
exit his role by the end of this month. There's currently a whopping $2 million
wagered on when OpenAl will make its initial public offering.

Prediction markets were cast into the spotlight for another reason last month. A
software engineer at Google became the first public company employee to be
charged with insider trading on May 27 for bets allegedly made on a prediction
market website with nonpublic information, raising questions of director liability
and oversight. And although the company faced no charges, it still may have
incurred legal and compliance costs in dealing with the regulators’ probe, sources
said.

Boards of directors should review their companies’ insider trading policies and
consider adding language prohibiting company-related betting on prediction
markets, according to sources. Additionally, if insider trading continues to grow on
prediction markets, board members' directors and officers’ insurance could be
impacted, sources said.

In response to the concern of insider trading, Kalshi has rolled
out employment verification for markets with heightened
manipulation risk, the prediction market announced on June

0.
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Still, prediction market risks are
similar to those that boards
experienced in the early days of cyber
risk oversight, and could similarly
impact the D&O insurance market,
according to Sarah Abrams, executive
vice president at RT ProExec.

"Over time, as litigation and
enforcement activity increased,
underwriters began focusing heavily
A spherical screen inside the location of theon board oversight, disclosure controls
prediction market online platform Polymarkeiid governance frameworks"” for both
called "The Situation Room" in Washington, cyber and artificial intelligence, she
D.C. Photo: Getty said.

As regulators become concerned that
corporate insiders are trading on material nonpublic information through these
platforms, companies may face inquiries even where no wrongdoing is ultimately
established, Abrams said, adding that this could lead insurers to scrutinize boards’
policies, too.

"If prediction markets continue to expand, I would expect D&O underwriters to
begin asking more questions about insider trading controls, confidentiality policies,
monitoring of employee trading activity and governance procedures surrounding
material nonpublic information," she said.

Insurers pay attention not only to judgments and settlements but also to defense
and investigation costs, which can be substantial, Abrams said.

Boards and insurers "may eventually need to treat predictive market exposure as
another emerging governance and compliance risk requiring active oversight,” she
said.

Compliance Practices

The landscape is still evolving for prediction markets, which means boards can opt
to take one of two approaches to compliance, according to Daniel Taylor, director of
the Wharton Forensic Analytics Lab at The Wharton School of the University of
Pennsylvania. Taylor, a professor who researches insider trading and fraud
detection, was tapped by Kalshi in February to help spearhead its insider trading
monitoring.

"One approach is to try and get ahead of it, and the other approach is to wait for
something to blow up and then to respond,” Taylor said. "If you're going to take the
get-out-ahead-of-it approach, this is something that you [as a director] should be
talking about with your chief compliance officer and your general counsel to have
on the radar” (For a deeper dive, read Agenda's Q&A with Taylor here.)
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Boards may not yet fully appreciate the extent of the risk, said David Oliwenstein, a
partner at Pillsbury.

"For boards that have not engaged with the risk presented by prediction markets, it
makes sense for them to devote some time to understanding the risk — as applied
to their company — and to work with management to develop an action plan,’ he
said.

"But for companies that fail to have any policy or oversight controls in place, the
bigger concern may be potential secondary liability for misconduct committed by
their employees,” he added.

The risk posed by prediction markets is similar to traditional insider trading, "so it's
nothing new necessarily,” said Lenin Lopez, senior vice president in Gallagher's
executive and financial risk team. "The challenge is how do you monitor it."

For boards, the first step "isn't rocket science,” he said.

"You need to train your employees on it," Lopez said. "Let them know the risks
associated with it."

Only a handful of companies have updated their insider trading policies to include
prediction markets, he said.

The cloud-based communications company 8x8 and smart energy infrastructure
company Itron each adopted prediction market bans for employees and directors to
bet on material nonpublic information related to the companies, according to 10-K
forms filed this year.

Snowflake, a cloud-based data platform company with an $82 billion market cap,
prohibits its employees from betting on anything — not just material nonpublic
information — related to the company.

If an employee participates in prediction markets, "you may not bet on anything
related to Snowflake, regardless of whether you are in possession of material
nonpublic information, or use confidential information you have learned through
your role at Snowflake to make non-Snowflake bets," according to the company's
policy.

Boards of other companies will likely begin updating their own policies in the
coming year, Lopez said.

Investors' lawyers are also watching what route boards take, according to Julie
Goldsmith Reiser, a co-chair of plaintiffs’ law firm Cohen Milstein's securities
litigation and investor protection practice.

She also questioned whether a "check-a-box" policy prohibiting prediction market
betting would be enough to "somehow sanitize companies.”
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"I think people in the plaintiffs’ bar are tracking it from any number of consumer
angles, corporate shareholder angles ... [and] regulatory angles,” she said. "It's a hot
topic. Which one will carry the day is to be seen.”
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